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PLACE OF SUPPLY : 
INTER-STATE VS. 

INTRA-STATE 
TAXABLE SUPPLY



MATERIAL RECYCLING ASSOCIATION OF INDIA 2020 (40) G.S.T.L. 289 (Guj.) as well

as DHARMENDRA M. JANI (2023) 7 Centax 61 (Bom.)

Held: Levy of GST on intermediary service is constitutionally valid. The place of supply can be fixed by Legislature

as location of service provider.

In case of overseas transactions, despite earning convertible forex, as per Section 13(8)(b) of the IGST Act, the

location of commission agent will determine place of supply. In case if commission agent is situated in India, the

transaction will attract CGST/SGST and not IGST even if service availer is situated outside India. The transaction is

not even export of service.
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Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 



L AND T PES JV (2025) 26 Centax 110 (Telangana)

Held: Works contract service provided in more than one state. In the context of refund application filed in one state

towards TDS deducted by service availer, it was held that the Tax liability has to be discharged individually in each

state to the extent of proportion of works executed, as per Section 12(3) of IGST Act, 2017.
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Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 
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MOHIT MINERALS PVT. LTD. 2022 (61) G.S.T.L. 257 (S.C.)

Held: The transaction involving ocean freight is a composite supply of goods (covered under Section 2(30) of

the CGST Act). The place of supply for shipping services in a CIF contract is considered to be India, but since

the importer already pays IGST on the CIF value, a separate levy on the freight component was deemed

unnecessary.

In case of ocean freight for imports, place of supply is India. The Legislature has powers to tax such transactions

in India, evenif service provider(shipping line) and receiver (supplier) are situated outside India. Since POS is in

India, under Section 13(9) of the IGST Act, the supply of services would necessarily be “made” to the Indian

importer, who would then be considered as a “recipient” under the definition of Section 2(93)(c) of the CGST

Act.

Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 
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MOHIT MINERALS PVT. LTD. 2022 (61) G.S.T.L. 257 (S.C.)

The first leg of the transaction between the foreign exporter and the Indian importer is a composite supply, while

the second leg, between the foreign exporter and the shipping line may, from a perspective, be regarded as a

standalone transaction. Both of them are independent transactions and ordinarily, the IGST could be levied on

both sets of transactions- one as supply of goods (under the ambit of composite supply) and the other as supply

of services. However, due to the concept of composite supply, ocean freight is not taxable in the hands of Indian

importers separately.

Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 
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PHILIPS CARBON BLACK LTD (2024) 14 Centax 13 (Ker.)

Held: From construction of Section 7,8 and 10, it would be evident that to determine whether the supply is inter-

state supply or intra-state supply, it would depend on the place of supply and not delivery of the goods. In case,

where the supply is made on the direction of a 3rd party, then place of the principal or the 3rd party shall be the

place of supply as per Section 10(1)(b) of the IGST Act.

Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 
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SRI AVANTIKA CONTRACTORS (I) LTD 2024) 23 Centax 239 (Telangana)

Held: An existing Company in India carrying out work at Maldives has to re-register under Section 94(a) of

Companies Act, 2013. This is a fixed establishment of Indian entity abroad, from which services are rendered.

Place of provision of service supply was Maldives being immovable property based service. An Indian sub-

contractor providing service to Indian main contractor, for works contract in Maldives, was not taxable in India

since place of supply was outside India and Indian service provider as well as receiver had fixed establishment

outside India. Section 13(4) of IGST Act, 2017 was invoked in such case.

Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 
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PENNA CEMENT INDUSTRIES LIMITED 2020 (37) G.S.T.L. 463 (A.A.R. - GST -
Telangana)

Held: In case of ex-factory inter-State sales affected by the applicant, the goods are made available by the

supplier to the recipient at the factory gate, but this is not the point where movement terminates since the recipient

subsequently assumes the charge for transportation of the goods up to the destination in another state. Thus,

termination of the movement of goods evidently takes place at the location (in a different state) to which the

goods are consigned/destined and such movement is effected by the recipient or by any other person such as

transporter authorized by the recipient.

The place (in the other state) where the goods are destined turns out to be the ‘place of supply’ in terms of Sec.

10(1)(a) ibid. Consequently, the ‘location of supplier’ and the ‘place of supply’ fall under different states and the

supply qualifies as inter-State supply.

Place of Supply : Inter-State Vs. Intra- State Taxable Supplies 
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Demand and Recovery Proceedings Without Proper Adjudication

Section 75(12)

Section 78

Section 79

Section 83

Rule 86A
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Demand and Recovery Proceedings Without Proper Adjudication

Recoverable Dues – Master circular No. 1081 /0 212022-CX Dated: 19.01 .2022

“………. 2. THE CONCEPT OF ARREAR:

(i) Arrears are the overdue payment of the amount of tax, interest, fine or penalty that is confirmed against a

person who is liable to pay the same to the exchequer. Lt arises as a result of Order-in-Original, Order of

Appellate forum, like the Commissioner Appeals / ADC/JC Appeals or the CESTAT and the Courts of law.

(ii) The amount in the case under investigation, unconfirmed demands (i.e. Show Cause Notice, including those

in Call Book), the Order-in-Original that has been set aside or remanded for de-novo adjudication by

Appellate authority do not fall under the category of ‘arrears'..........”
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STEEL AUTHORITY OF INDIA LTD. (2025) 28 Centax 60 (Jhar.) and USHA MARTIN

LTD. (2022) 1 Centax 46 (Jhar.)

Held: The eligibility of CENVAT credit or ITC under Vat, under the erstwhile laws, should be adjudicated under

the provisions of that Act, and migration to the GST regime cannot be denied merely because certain credits were

ineligible under the repealed Act.

Demand and Recovery Proceedings Without Proper Adjudication
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M/S. BRIJBIHARI CONCAST PVT. LTD. 2025 (4) TMI 1163 - DELHI HIGH COURT

Held: The issue relating to evasion has to be adjudicated in accordance with law. Until then, the Petitioner’s

business cannot be prejudiced by complete attachment of bank accounts. The Petitioner is a running concern

and as per the accounts which have been placed on record, it is conducting business and paying substantial

amounts of taxes.

The details of the assets have also been given in the said certificate. The said Chartered Accountant’s certificate

along with the additional documents is taken on record - it would be sufficient at this stage, if 10% of the

amount can be secured by way of minimum balance in the bank account of the Petitioner.

Demand and Recovery Proceedings Without Proper Adjudication
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S.S. INDUSTRIES 2022 (57) G.S.T.L. 13 (Guj.)

Held: Rule 86A talks about “reason to believe” which is necessary to be formed for the purpose of blocking the

input tax credit in cases of inquiry or investigation into fraudulent transactions. Any opinion of the authority to be

formed is not subject to objective test. The language leaves no room for the relevance of an official examination

as to the sufficiency of the ground on which the authority may act in forming its opinion - there must be material,

based on which alone the authority could form its opinion that it has become necessary to block the input tax

credit pending an inquiry or investigation into the fraudulent transactions of fake/bogus invoices. The existence of

relevant material is a pre-condition to the formation of the opinion.

Demand and Recovery Proceedings Without Proper Adjudication
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S.S. INDUSTRIES 2022 (57) G.S.T.L. 13 (Guj.)

Section 83 provides for order in writing. In other words, if the Commissioner is of the opinion that for the purpose

of protecting the interest of the Government Revenue, it is necessary to attach provisionally any property

including bank account, he may, by order in writing, do so. Even Section 83 of the Act talks about order to be

passed in writing on the basis of the reasonable belief of the concerned authority - it is clear that the provisional

attachment in terms of Section 11DDA and Section 73C could be made only after issuance of a show-cause

notice.

The Supreme Court categorically considered the aspect of availing the credit and utilization of credit as two

different stages and declared that the utilization of the accrued credit is a vested right. No vested right accrues

before taking credit.

Demand and Recovery Proceedings Without Proper Adjudication
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ABN INDUSTRIES (2025) 28 Centax 412 (Guj.)

Held: Refund arising out of supplies made to SEZ. Refund application filed, but certain ITC and consequent

refund details inadvertently omitted. Another refund application under “others” category filed for this ITC,

since SEZ category related refund can be filed only once.

Held that revenue cannot unjustly enrich itself. Procedural infractions can be condoned and substantive refund

must be paid. Insistence on the procedure or the rigorous implementation of a certain Circular would defeat the

substantive rights of the Assessee, thereby causing miscarriage of justice.

The procedure, being a hand-maiden of substantive justice, does not edge out the substantive rights of the

petitioner.

DISPUTE SURROUNDING REFUNDS
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VEDANTA LTD (2025) 28 Centax 204 (Mad.)

Held: Goods exported on GST payment. Due to rate fluctuation in LME, prices revised post facto. Differential

GST paid on exports already made. Due to data transmission restrictions and system architecture, automatic

refund not possible.

Circular No.40 of 2018-Customs F.No.450/119/2017-Cus-IV, dated 24.10.2018 provides for manual refund in

certain circumstances, which can be done even for other deserving cases as well.

DISPUTE SURROUNDING REFUNDS
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GILLETTE DIVERSIFIED OPERATIONS PVT. LTD. (2025) 28 Centax 263 (Mad.)

Held: Exports made and refund claims within permissible time limit. Refund returned due to some defects and

re-submitted later on

Explanation 2(a) to Section 54 of CGST Act, 2017 and Explanation 2(e) to Section 54 of CGST Act, 2017.

Proviso to Rule 90(3) was inserted with effect from 18.05.2021 vide Notification No.15/2021-CT dated

18.05.2021. It was not in the statute where refund claims were originally filed or later represented. Therefore, it

cannot be given retrospective effect and Circular No.125/44/2019 could not impose a fresh limitation period

contrary to the statutory provisions.

DISPUTE SURROUNDING REFUNDS
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GILLETTE DIVERSIFIED OPERATIONS PVT. LTD. (2025) 28 Centax 263 (Mad.)

The amendment to Explanation 2(e) to Section 54 did not affect the limitation period for the petitioner's claims,

as they were filed prior to the amendment.

DISPUTE SURROUNDING REFUNDS
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TIRTH AGRO TECHNOLOGY PVT. LTD (2025) 27 Centax 295 (Guj.) and
PATANJALI FOODS LTD. (2025) 28 Centax 75 (Guj.)

Held: Amendment to Rule 89(5) is applicable retrospectively, the petitioners are entitled to refunds under the

amended formula, and the CBIC circular's prospective application is invalid.

Reliance placed in the case of Ascent Meditech Ltd. [2024 (12) TMI 511 - GUJARAT HIGH COURT] where it

was held that 'The Circular No. 181/22 dated 10.11.2022 so far as it clarifies that the amendment is not

clarificatory in nature is quashed and set aside and it is held that the Notification No. 14/2022 is applicable

retrospectively as the amendment brought in Rule 89 (5) of the Rules is curative and clarificatory in nature and the

same would be applicable retrospectively to the refund or rectification applications filed within two years as per

the time period prescribed under section 54 (1) of the Act. Rule is made absolute to the aforesaid extent.'

DISPUTE SURROUNDING REFUNDS
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84(4)(4A)(4B) as well as Rule 96(10)- FILATEX INDIA LTD. (2023) 3 Centax 125 (Guj.)

Shobha Impex P. Ltd. 2024 (7) TMI 1107 - MADRAS HIGH COURT

The petitioner is perhaps entitled to exemption under Rule 89 of the CGST Rules, 2017, as the petitioner has

received inputs under CBEC N/N. 48/2017-Central Tax, dated 18.10.2017 and under N/N. 78/2017-Cus (Tariff)

dated 13.10.2017 amending N/N. 52/2003-Cus (Tariff) dated 31.03.2003 - the procedural irregularity committed

by the petitioner should not come in the legitimate way of grant of export incentives as admittedly exports were

made and the refund claims were itself based on the shipping bills.

DISPUTE SURROUNDING REFUNDS
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84(4)(4A)(4B) as well as Rule 96(10)- FILATEX INDIA LTD. (2023) 3 Centax 125 (Guj.)

Shobha Impex P. Ltd. 2024 (7) TMI 1107 - MADRAS HIGH COURT

The Court has repeatedly held that procedural irregularity should come in the legitimate way of grant of export

incentives - reliance placed on the decision of the Hon'ble Supreme Court in COMMISSIONER OF SALES

TAX, U.P. VERSUS AURIAYA CHAMBER OF COMMERCE, ALLAHABAD [1986 (4) TMI 363 -

SUPREME COURT], wherein, it has been held that the rules or procedures are hand-maids of justice not its

mistress.

- Omission w.e.f. 8.10.24 whether retrospective? Absence of similar provision as Section 138 of CEA, 1944 in

GST regime? Section 6 of General Clauses Act does not apply to subordinate legislation? Shree Bhagwati Steel

Rolling Mills CA No.4280/2007.

DISPUTE SURROUNDING REFUNDS
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VSM Weaves India P. Ltd. 2024 (82) G. S. T. L. 402 (Mad.)

Under Section 54 of the GST Act, refund may be claimed either for unutilized ITC on account of an inverted

duty structure or in respect of zero rated exports. Therefore, the refund claim for zero rated exports does not

disentitle the petitioner from claiming a refund for unutilized ITC.

DISPUTE SURROUNDING REFUNDS
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Rule 89(4)- CIF/ FOB – Circular – CERA
CBEC Circular No.37/11/2018-GST dt.15.3.18, more particularly Para 9 thereof, the refund of value shown 
as sale price in SB and tax invoice must be taken as export value for the purpose of processing refund claim 
arising on account of such exports.

“9. Discrepancy between values of GST invoice and shipping bill/bill of export : It has been brought to
the notice of the Board that in certain cases, where the refund of unutilized input tax credit on account of
export of goods is claimed and the value declared in the tax invoice is different from the export value
declared in the corresponding shipping bill under the Customs Act, refund claims are not being processed.
The matter has been examined and it is clarified that the zero rated supply of goods is effected under the
provisions of the GST laws. An exporter, at the time of supply of goods declares that the goods are for
export and the same is done under an invoice issued under rule 46 of the CGST Rules. The value recorded
in the GST invoice should normally be the transaction value as determined under section 15 of the
CGST Act read with the rules made thereunder. The same transaction value should normally be recorded
in the corresponding shipping bill/bill of export.
9.1 During the processing of the refund claim, the value of the goods declared in the GST invoice and
the value in the corresponding shipping bill/bill of export should be examined and the lower of the two
values should be sanctioned as refund.”

DISPUTE SURROUNDING REFUNDS
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Rule 89(4)- CIF/ FOB – Circular – CERA
CBIC Circular No. 125/44/2019-GST, dated 18-11-2019(Para 47) & CBIC Circular No.20/16/34/2019-GT 
dt.10.11.20 

The Delhi Customs has issued FAQ on IGST refund on goods exported out of India. In answer to Question
No. 16 of the said FAQ, the following reference has been made.
“After the implementation of GST, it was explained in the advisories that the details an exporter is required
to enter in the “invoice” column while filing the SB pertains to the invoice issued by him compliant to
GST Invoice Rules. The invoice number shall be matched with GSTN to validate exports and IGST
payment. It was conveyed and reiterated that there should not be any difference between commercial
invoice and GST invoice after implementation of GST since as per the GST law, IGST is to be paid on the
actual transaction value of the supply between the exporter and the consignee, which should be the same as
the one declared in the commercial invoice.”

DISPUTE SURROUNDING REFUNDS
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AMIT COTTON INDUSTRIES 2019 (29) G.S.T.L. 200 (Guj.)

Held: DBK claimed simultaneously with GST paid export refund under Rule 96. DBK duly returned back with

interest.

GST refund cannot be denied. Rule 96(4) makes it abundantly clear that the claim for refund can be withheld

only in two circumstances as provided in sub-clauses (a) and (b) respectively of clause (4) of Rule 96 of the

Rules, 2017.

Circular No.37/2018-Customs dated 9th October 2018 is relevant only for DBK and Customs purposes and has

no bearing on GST refund.

DISPUTE SURROUNDING REFUNDS
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SHIVACO ASSOCIATES 2022 (59) G.S.T.L. 389 (Cal.)

Held: LPG procured at higher GST rate and sold to industrial customers @18% GST and domestic customers

@5% GST, which led to ITC accumulation. Circular No. 135/2020-GST dated 31.03.2020 clarifies that the tax-

payers cannot claim refund in terms of clause (ii) of Section 54(3) of the CGST Act, 2017 in cases where the input

and output supplies remain the same.

Section 54(3) in absolute uncertain terms, mentions that refund of any unutilized input tax credit may be claimed

where credit has accumulated on account of rate of tax on inputs being higher than the rate of tax on output

supplies. The Act does not restrict refund only in respect of supplies which are different at the input and output

stage.

DISPUTE SURROUNDING REFUNDS
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SHIVACO ASSOCIATES 2022 (59) G.S.T.L. 389 (Cal.)

By way of the circular, the Board is curtailing the said benefit and making refund permissible only if the input and

output supplies are different. The same amounts to overreaching the provisions as laid down in the Act.

Legislature was not unmindful of the fact that there may be instances where the input and output supplies are the

same. On the contrary, it can be said that the legislature consciously did not create any distinction for allowing

refund in all cases where the input tax is more than the output tax. The said benefit is applicable to all similar

cases.

DISPUTE SURROUNDING REFUNDS
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UNI WELL EXIM 2022 (63) G.S.T.L. 289 (Guj.)

Held: Once the only allegation in SCN regarding non-sharing of documents was made good, by providing all

records and documents, the refund cannot be rejected on grounds different from SCN, by questioning nature of

transaction etc. A fresh SCN is required to be issued for this purpose.

DISPUTE SURROUNDING REFUNDS
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CONSTITUTIONAL 
VALIDITY OF 

RETROSPECTIVE 
AMENDMENTS 
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UJAGAR PRINTS 1988 (38) E.L.T. 535 (S.C.)
Held: A competent legislature can always validate a law which has been declared to be invalid by courts,

provided the infirmities and vitiating in factors noticed in the declaratory-judgment are removed or cured.

Such a validating law can also be made retrospective. No individual can acquire a vested right from a defect in a

statute and seek a windfall from the legislature’s mistakes. Validity of legislations retroactively curing defects in

taxing statutes is well recognized and courts, except under extraordinary circumstances, would be reluctant to

override the legislative judgment as to the need for and wisdom of the retrospective legislation. In testing whether

a retrospective imposition of a tax operates so harshly as to violate fundamental rights under Article 19(1)(g), the

factors considered relevant include the context in which retroactivity was contemplated such as whether the law is

one of validation of taxing statute struck-down by courts for certain defects; the period of such retroactivity, and

the degree and extent of any unforeseen or unforeseeable financial burden imposed for the past period etc.

CONSTITUTIONAL VALIDITY OF RETROSPECTIVE AMENDMENTS 
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R.C. Tobacco P. Ltd. 2005(188) ELT 129(SC)

Held: Only unduly oppressive/confiscatory to be held unreasonable/unconstitutional. Factors in considering

constitutionality are (i) context and period of retrospectively (ii) degree of unforeseeable financial burden

imposed for the past period.

Motives impelling enactment (including to overrule any judgment) are irrelevant being distinguishable from

context.

Exemption - Granted, withdrawn, again granted and then finally withdrawn retrospectively - However,

factually plausible reasons given for retrospective withdrawal - Held : There was nothing arbitrary or

unconstitutional.

CONSTITUTIONAL VALIDITY OF RETROSPECTIVE AMENDMENTS 
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Unicorn Industries 2019 (368) E.L.T. 202 (S.C.)

Held:Withdrawal of exemption on the ground of public interest - Various scientific studies on betel quid and

substitutes, tobacco and their substitutes, i.e., pan masala with tobacco and without tobacco have found that these

are one of main causes for oral cancer - It has been also found that percentage of teenagers consuming hazardous

product was very high and as such exposing a large chunk of young population of this Country to risk of oral

cancer - Taking into consideration this aspect, if State decided to withdraw exemption granted for manufacture of

such products, it cannot that it was not in public interest - Withdrawal of exemption to pan masala with tobacco

and pan masala sans tobacco being in larger public interest, doctrine of promissory estoppels cannot invoked -

State cannot be compelled to continue exemption

CONSTITUTIONAL VALIDITY OF RETROSPECTIVE AMENDMENTS 
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CONSTITUTIONAL VALIDITY OF RETROSPECTIVE AMENDMENTS 

Jayram & Co 2018(19) GSTL 3(SC)

Held: Retrospective application to provision for determining ITC in cases of goods sold at lesser price than
purchase price.

It was first time provision to detriment of dealers - Hence, it could not be given retrospective effect - It was
more so when vested right had accrued in favor of dealers for purchases and sales made between January 1,
2007 to August 19, 2010 - Amendment failed to meet parameters laid down by Supreme Court for
retrospective operation of fiscal laws - It was incorrect to say that there was no unforeseen or unforeseeable
financial burden imposed for past period.

Retrospective amendments are admissible in cases of validation laws, where laws initially passed was made
inoperative by Court and new provision inserted. Fiscal Legislation has power to make it retrospective.
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Home Solution Retail (I) Ltd. 2011(24) STR 129(Del-LB)

Held: legislature has powers to retrospectively amend the law and remove the basis on which any judgment is

rendered in favour of assesses.

(Civil appeal there against is pending before Hon’ble SC 2012 (26) S.T.R. J118 (S.C.)] as on date)

(Safari Retreats- GST and Vodafone – Income Tax cases are recent examples)

CONSTITUTIONAL VALIDITY OF RETROSPECTIVE AMENDMENTS 
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Issue of omission of Rule 89(4A/4B) and Rule 96(10) being retrospective or prospective, yet to

be tested before Hon’ble Gujarat High Court

CONSTITUTIONAL VALIDITY OF RETROSPECTIVE AMENDMENTS 
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