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Dear clients,

We wish to invite your attention to the recent judgment of the Hon’ble Gujarat High Court in
the case of Gujarat Chamber of Commerce and Industry & Ors. v. Union of India &
Ors.(SCA N0.11345/2023 and Ors).

This judgment is likely to have impact on various threatened/ongoing litigation on the aspect
of GST applicability on transfer/assignment of leasehold rights in GIDC / Industrial
Development Corporation plots which are on long term lease basis and not owned by the
lessee, but transferred for a consideration to third party:

Summary of the Judgment
1. Background:

o The Gujarat Industrial Development Corporation (GIDC) assigned long-term
leasehold rights (99 years) for industrial purposes. Post-GST implementation,
the assignment of these leasehold rights was brought under the GST net, with
authorities imposing 18% GST, treating it as a taxable supply of service.

2. Key Legal Issue:

o Whether the assignment of leasehold rights of land amounts to a "supply of
service" under the GST Act or constitutes a transaction involving "immovable
property" exempt from GST.

3. Petitioners’ Arguments:
o The assignment of leasehold rights is a transfer of immovable property and not

a service.

o Transactions involving immovable property fall outside the ambit of GST
under Schedule 111 of the GST Act.

o Cited various legal precedents and constitutional provisions to support their
stance that leasehold rights are akin to land transactions and thus, exempt from
GST.

4. Respondents' Arguments:
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o Contended that assigning leasehold rights amounts to a supply of service
under Section 7(1)(a) of the GST Act, read with Schedule II.
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o Argued that GST applies to the value of consideration received for such

transactions.
5. The reasoning recorded by Hon’ble High Court:

o The court examined the nature of leasehold rights and their treatment under
GST law. It distinguished between a mere lease (where GST might apply) and
the outright assignment of leasehold rights.

o An outright transfer or assignment of leasehold rights, accompanied by a one-
time consideration, results in the transferee assuming all rights and liabilities
as the new lessee. This transaction is akin to a sale or transfer of immovable

property, not a service.

o Reference was made to Clause 5 of Schedule Il of the GST Act, which

excludes transactions involving "land and building"” from the scope of supply.
6. Conclusion:

o The assignment or transfer of leasehold rights in land by GIDC or a lessee in
favour of a third party, for consideration, constitutes a transfer of immovable

property and does not fall under the purview of GST.

o The relevant provisions of Section 7(1)(a) of the GST Act, Clause 5(b) of
Schedule II, and Clause 5 of Schedule Il were interpreted in favour of the

petitioners.

o GST authorities' demand notices and orders related to the assignment of

leasehold rights were quashed.
7. Outcome:

o The court ruled that the transaction is not liable to GST, and there is no
question of input tax credit to be utilized for discharging GST liability on such

transactions, in absence of any liability to pay the same in the first place.

This judgment sets a precedent in clarifying the tax treatment of transactions involving the
transfer of leasehold rights, emphasizing the exclusion of immovable property transactions
from the GST framework.
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However, it is most likely that this judgment may be challenged before Hon’ble Apex Court.
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The judgment in the case of Builders Association of Navi Mumbai & Anr. v. Union of India
& Ors. reported in AIR 2018 Bombay 138 has taken a view that one time lease premium is
liable to GST levy, since it is not transfer of land, but only a lease arrangement. This view

was upheld by Hon’ble Apex Court as well.
Below are the key findings and their application in the judgment:
1. Position in Builders Association of Navi Mumbai:

o The Bombay High Court, in Builders Association of Navi Mumbai (AIR 2018
Bombay 138), held that any lease, tenancy, or license to occupy land qualifies
as a supply of service under the GST framework, as provided in Schedule 11 of
the GST Act.

o The judgment emphasized the harmonized reading of Schedule Il and Section
7 of the GST Act. It concluded that even a one-time premium paid for leasing

land falls within the ambit of taxable services.
2. Reasoning:

o The Bombay High Court focused on the statutory provisions and interpreted
that any transaction involving the transfer of the right to use land constitutes a
taxable supply, irrespective of whether it is termed a lease, sublease, or

assignment.

o The decision was later upheld by the Supreme Court, which, while not
examining specific exemptions or definitions, agreed with the conclusions

regarding the general applicability of GST on such transactions.
3. Application by the Gujarat High Court:

o The Gujarat High Court considered the rationale in Builders Association of
Navi Mumbai. However, it distinguished between mere renting of immovable

property (taxable as per Schedule Il) and an assignment of leasehold rights.

o The court concluded that an outright assignment of leasehold rights,

extinguishing all the assignor’s interests, does not constitute a service but
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rather a transfer of immovable property. Therefore, it falls outside the GST

framework.
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4. Findings:

o The court clarified that the legislative intent behind GST excludes immovable
property transactions from its purview unless they involve specific services

like renting.

o By differentiating between leasing and assignment of rights, the Gujarat High
Court aligned its interpretation with the constitutional provisions and the
broader statutory framework.

This analysis underscores the nuanced distinction between leasing/renting services and
outright transfer of rights in immovable property, leading to divergent tax implications under
the GST regime.

The issue however may not stop or end here. The authorities are most likely to take this up in
appeal before Hon’ble Supreme Court and hence, the potential risk of litigation in the matter

cannot be ruled out as of now.

The above note is for your reading purpose and meant for sharing the basis of above
judgment. This does not constitute our opinion or comment or views on legality or otherwise

of the said judgment by Hon’ble High Court.
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